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fraud!

Fraud is on the increase and many of our clients have been victims
of fraudulent activities. The Fraud Act 2006 came into force on
15th January.

The act modernises the existing law and should mean our business
clients can better protect themselves. In the past, prosecutions were
for fairly non-specific offences such as ‘deception’. Now with the Fraud
Act 2006 there is a single statutory offence of fraud. There are also new
offences to stop technology fraud too (a) 'obtaining services
dishonestly' such as credit card fraud over the internet, and

(b) 'possessing articles for use in frauds’, aimed at fraudsters and
criminal gangs that commit fraud on a large scale.

The new Act replaces as many as eight statutory crimes including
'obtaining property by deception' and the common law offence of
'‘conspiracy to defraud'. It contains a general offence of fraud which can
be committed by:- false representation, failing to disclose information
or abuse of position. Failing to disclose information when there is a legal
duty to do so is an interesting new offence. If a person

intentionally failed to disclose information relating to a heart condition
when making an application for life insurance, for example, could
breach this rule.
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The Act contains three basic fraud offences. Old offences, such as s15
Theft Act 1968 - obtaining property by deception, are repealed and
replaced by the new offences.

Fraud by abuse of position in s4 of the Act covers relationships such as
those between trustee and beneficiary, director and company,
professional person and client, agent and principal, employee and
employer, or between partners. It may arise, for example within a family,
or in the context of voluntary work, or where the parties are not at
‘arm's length’ but connected in this kind of way.

An employee who fails to take up the chance of a crucial contract in
order that an associate or rival company can take it up instead at the
expense of the employer, commits an offence under this section.
Another example covered by this section is where a person who is
employed to care for an elderly or disabled person has access to that
person's bank account and abuses his position by transferring funds to
invest in a high-risk business venture of his own.

If you need any information on how the new law can protect you,
please contact us.

emails and websites —
new statutory requirements
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In January new rules requiring companies to place
their corporate details on websites and emails came
into force. The new Companies Act 2006 is shaking
up many areas of company law and one of the first
to be affected is the statutory information that must
be provided. Now is therefore a very good time to
take some legal advice on what should appear on
your website from a statutory and information point
of view and how your standard email wording
should be shown.

The new rules require that the information previously
required to be on a company’s headed notepaper
must now appear on the website and most emails.
This includes the company name and Ltd or plc, the
registered office address, company registered
number.

The Electronic Commerce Regulations already require
that websites should show a VAT number and also
any details of regulatory bodies to which a company
or business is subject. Those who market goods or
services on line to consumers also need to comply
with the Distance Selling Regulations which have an
impact on the wording of contract terms on
websites.

We can help advise you on how you can ensure your
website is compliant and also on the best forms of
words for email notices including confidentiality and
other notices and disclaimers.

In April, some provisions about giving information to
shareholders and related matters come into force.
A vast array of other provisions under the Act will
come into force later in 2007 and beyond.
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holiday pay

How much holiday do you give your employees? They are entitled to a
minimum of 20 working days a year if they work full time including bank
holidays although many employers choose to offer more.

However, the Government is consulting on increasing this to 28 days.
About 6 million people may benefit from these plans.

Statutory annual leave entitlement would be increased in two stages,
rising from 20 to 24 days on 1st October 2007, and from 24 to 28
days on 1st October 2008.

Research by the DTl found that groups standing to benefit most from
the changes include women, part-time workers, low-paid workers and
workers from minority ethnic communities.

The Information Commissioner’s Office continues to warn businesses
about fake notices demanding money to register under the Data
Protection Act 1998 (DPA).

The warning comes after Liverpool Crown Court sentenced four men
to prison for their involvement in fake data protection agencies.

Francis Boyd pleaded guilty to dishonestly obtaining £401,545 from
businesses demanding a payment to register under the Data Protection
Act. Between 1 March 2004 and 17 March 2005, Michael Boyd, Paul
Barton and Mark Deary worked together obtaining £206,596 in a similar
fashion. Francis Boyd was sentenced to two and half years in prison,
Michael Boyd to 8 months, Paul Barton 12 months and Mark Deary 18
months. Passing sentence, the judge said this was “a well planned and

Apple v Apple

When the Beatles were a pop band, Apple computers sold devices
and most people did not own computers, there seemed little overlap
between their trade marks ‘apple’.

However times and technology changed and in the 1900s they
entered into an agreement after litigation as to who would use the
‘apple’” mark and where. The Beatles were to have it for music.

Roll forward some years to the launch of the ‘ipod” and downloading
of music to it and Apple computers were very much closing into
Beatles territory.

In February 2007, they settled their litigation over whether Apple
computers had breached that original 1991 agreement. It was
announced that they have now entered into a new agreement
concerning the use of the name 'Apple' and apple logos which
replaces their 1991 Agreement.

Under this new agreement, Apple Inc. will own all of the trademarks
related to 'Apple' and will license certain of those trademarks back to
Apple Corps (the Beatles’ company) for their continued use.

Now may be a good time to check whether your employment
contracts comply with current holiday pay legislation and also other
statutory obligations. Many smaller employers do not realise they break
the law by not having written employment contracts or terms and
conditions of employment and that workers denied this can obtain
lump sums in damases.

As changes in maternity pay come into force on 1st April 2007 and
employment law is a fast moving field, it may be a good time to have
contracts checked. Contact us if you would like us to do this for you or
on any other employment law matter.

If you use self employed workers, agency staff and consultants it is
worth taking some legal advice to ensure the contractual arrangements
with them are watertight.

sophisticated enterprise.” It was a ‘scam cloaked with the appearance
of officialdom”. Philip Taylor, Solicitor at the Information Commissioner’s
Office, said: “We are very pleased with this result. It sends out a very
clear signal: if you run a bosgus data protection agency you will be
investigated and prosecuted.”

Many businesses however do need to register with the ICO’s office
itself directly because they use personal data about individuals or have
mailing lists etc., which require such registration. Therefore, although
bogus third party agencies should be avoided, those involved with
businesses should always consider whether a registration is necessary.
Whether registered or not, businesses have obligations to comply with
the Data Protection Act 1998.

In addiition, the ongoing trademark lawsuit between the companies will
end, with each party bearing its own legal costs, and Apple Inc. will
continue using its name and logos on iTunes.The terms of settlement are
confidential.

Commenting on the settlement, Steve Jobs, Apple's CEO said, "We love
the Beatles, and it has been painful being at odds with them over these
trademarks. It feels great to resolve this in a positive manner, and in a
way that should remove the potential of further disagreements in the
future".

Neil Aspinall, manager of Apple Corps said, "It is great to put this
dispute behind us and move on. The years ahead are going to be very
exciting times for us. We wish Apple Inc. every success and look
forward to many years of peaceful co-operation with them".

The Beatles have yet to make any of their songs available via digital
download although this may now hapypen. For those involved in
business it is essential to keep a watch on use of trade marks, names
and logos by competitors and check all names carefully before picking
a new product or brand name.
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paternity leave - who is going to hold the baby?

From 1st April 2007, mothers and fathers may
be battling it out as to who will take maternity
or paternity leave because of The Work and
Families Act 2006. The act applies to children
born or placed for adoption on or after

Tst April 2007.

he must give eight weeks' (previously four

The main paternity leave changes are:

@ Employees with parental responsibility will
be permitted to take up to 26 weeks' extra
paternity leave in addition to the standard
two-week entitlement by using some or all of
any unused maternity leave entitement (12
months) from the mother. So parents are
going to have to decide between themselves

trade marks

Your business may use valuable trade marks but you have not
registered them. We can help you protect your logo and trade names
by registering either a UK trade mark or a mark which covers the 25 EU
states called ‘Community Trade Mark’.

If you are involved in export or import of goods you may also be
advised to take legal advice on trade mark issues. Importing goods
without permission can be an infringement of the Trade Marks Act
1994. If you purchased the goods from the owner of the trade mark in
the European Economic Area or a licensee of the owner then you are
free in most cases to import the goods into another EEA state.

charities — all change

Many of our clients are involved with local charities. Some set up
organizations and need advice on getting charitable status. Others are
involved with what are called ‘unincorporated associations’, such as
play groups, tennis clubs etc, where there is no limited company and
are unaware of the liabilities that there can be in such situations.

In the area of charities there is a new Charities Act 2006 which means
that all organisations will only be entitled to charitable status and the
accompanying tax breaks, if they are established for one or more of 13
charitable purposes:

@ The prevention of relief of poverty @ The advancement of
education @ The advancement of religion @ The advancement of
health or the saving of lives @ The advancement of citizenship or
community development @ The advancement of the arts, culture,
heritage or science @ The advancement of amateur sport

@ The advancement of human rights, conflict resolution or
reconciliation or the promotion of religious or racial harmony or
equality and diversity @ The advancement of environmental protection

which of them may take some of the leave for

mother might take the first 6 months and the
father the second six months for example.
@ If an employee ‘oorrows’ a period of
additional entitlement from the mother, then

weeks') notice before returning to work.
Additional Statutory Paternity Pay will be
£112.75 per week from 1st April 2007, or
90% of the employee's weekly earnings if

90% is less than that sum.

Paternity leave is granted to biological fathers

and all those with parental responsioility only if

that six month period. In some cases the he:

@ Has at least 26 weeks' service by the end
of the 15th week before the baby is due;
@ Is fully involved in the child's care and
upbringing; and

@ Vill support the mother or care for the
baby.

So no sabbatical or six months on the golf
course. However, some families employ a
nanny even during the mother’s maternity
leave and it is thought this will remain
acceptable whether the mother or father takes
the leave.

However, if you wish to bring them in from elsewhere such as the USA
then you will need permission. If you do not obtain permission you
may be taken to court. We can advise on the European rules on free
movement of goods and exhaustion of trade mark rights. If you are a
trade mark owner and wish to stop unapproved imports we can also
provide advice. In 2007 Bulgaria and Romania may join the EU which
will extend the EEA territory to the 25 EU states and the two other EEA
states making a total of 29 countries in which the single European mar-
ket will operate.

If you have not registered a trade mark at the trade mark registry you
may still be able to stop others pretending their business is connected
to yours by using the law of ‘passing off’. Again we can advise you on
this.

or improvement @ The relief of those in need by reason of youth, age,
il-health, disability, financial hardship or other disadvantage

® The advancement of animal welfare @ The promotion of the
efficiency of the armed forces of the Crown; or the efficiency of the
police, fire and rescue services or ambulance services

@® Any other purposes charitable in law

Any purpose that is currently regarded as charitable will remain so but
when these provisions of the Act come into force, any organisation
wishing to be registered as a charity will have to demonstrate that their
activities, or proposed activities, provide a benefit to the public.

The income threshold for mandatory registration for charities will be
increased to £5,000.

The Act is @ major new piece of legislation with many provisions which
cannot be summarised here.

Please contact us for further information.
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legal update

personal injury

Employers need to ensure they have full employers’
liability insurance cover. Indeed some commercial
contracts with consultants and others include a
clause requiring that this be so.

A recent judgment has meant that the cost of care
in big personal injury claims will rise. This is causing
waorries for some insurance companies and others.

In Thompstone v Tameside and Glossop Acute
Services NHS Trust the court awarded periodical
payments. These are often a sensible award to
make as a person who is very seriously hurt may
live for a long or short period which is unknown.
Regular payments remove the problem of having to
assess life expectancy for a lump sum. In this case
the court did not link annual increases to the retail

prices index but instead ordered that payments
should be varied by reference to an annual survey
of hours and earnings. This index relates to the
averasge earnings of care assistants and home
carers, which have historically risen faster than the
general rate of inflation.

Following amendments to the Damages Act 1996, it
became mandatory for courts to consider
periodical payments in all claims for future
pecuniary loss and allowed them to make orders
for periodical payments, irrespective of whether
the parties agreed. Provision was made under
section 2(8) for variation of the amount of the
annual payment by reference to RPI. Section 2(9) of
the 1996 Act lets the court modify the effect of
section 2(8) by substituting an alternative index to
RPI.

Animal Welfare Act 2006

The new Animal Welfare Act 2006 is regarded by
the Government as the most significant animal wel-
fare legislation for nearly a century.

It aims to:

@ reduce animal suffering by enabling preventive
action to be taken before suffering occurs

@ place on people who are responsible for
domestic and companion animals a duty requiring
them to do all that is reasonable to ensure the wel-
fare of their animals

@ extend the existing power to make secondary
legislation to promote the welfare of farmed animals
to non-farmed animals, bringing legislation for non-
farmed animals in line with that for farmed animals
@ deter persistent offenders by strengthening
penalties and eliminating many loopholes in the cur-
rent system. For example, those causing unneces-
sary suffering to an animal will face up to 51 weeks
in prison, a fine of up to £20,000, or both

@ simplify the legislation for enforcers and animal
keepers by consolidating over 20 pieces of legisla-
tion into one

@ cextend to companion animals welfare codes
agreed by Parliament, a mechanism currently used
to provide guidance on welfare standards for
farmed animals

@ strengthen and amend current offences related

to animal fighting

@ increase the effectiveness of law enforcement for
animal welfare offences

@ increase from 12 to 16 the minimum age at
which a child may buy an animal, and prohibit the
giving of pets as prizes to unaccompanied children
under the age of 16.

Anything which occurs in the normal course of
fishing is exempted entirely from the Act. However,
all fish for which a person is responsible (such as
ornamental fish and farmed fish) will be protected
by both the cruelty offence and the duty to ensure
welfare. The Act bans all mutilations of animals.

Another change relates to children owning pets.

A child will still be able to ‘own’ a pet and a parent
will still be able to buy a pet for a child under 16.
The Act will increase from 12 to 16 the minimum
age at which a child may buy a pet. This provision is
intended to prevent purchase, the Government
says “‘on a whim, without parental consent” and to
ensure that proper thought is given to subsequent
care and welfare.

If you need any advice on the new Act, please
contact us.

This newsletter has been prepared for general interest and it is important to obtain professional advice on specific issues. We believe the information contained in it to be correct at time of print. While all possible

care is taken in the ion of this no ibility for loss
or the publishers.

by any person acting or refraining from acting as a result of the material contained herein can be accepted by the firm, the authors

DTI

crackdown on
alleged
company fraud

Department of Trade and
Industry investigators and police
have launched a three-county
crackdown on 30 companies
alleged to have defrauded
legitimate businesses of over £10
million in January 2007.

In dawn raids across
Nottinghamshire, Deroyshire and
Leicestershire, investigators
searched offices, homes and
vehicles for evidence of
fraudulent trading.

Codenamed Operation Barber,
the searches involved some 200
officers from specialist police
search teams and the DTI.
Officers executed 31 search
warrants, seizing items including
computers, mobile phones and
business documents. Companies
searched include manufacturers,
wholesalers, storage premises,
accountants and property
companies.

The case is about alleged
commercial frauds, in which it is
alleged that companies
established lines of credit to buy
easily disposable goods, and
then went into liquidation having
sold the goods without paying
creditors. It is therefore a case
relating to buying and selling.

Of the 30 companies that are the
subject of the investigation, 14
have ceased trading with com-
bined debts of more than £10
million.



