
Getting your contracts and documents right is crucial. Many a

legal dispute is won because one side had a good contract. 

This is one area where lawyers have much to add to a transaction.

The new Regulatory Reform (Execution of Deeds and Documents)

Order 2005 came into force on 15th September.

The new rules remove some uncertainties. The Government describe

the existing law as a “complicated mosaic of inter-acting statutory pro-

visions”. Although most documents are just signed on behalf of a com-

pany some more formal documents are known as deeds and special

rules must be followed to make them valid. 

Some companies have a company seal and use it for executing deeds

whilst others have two directors or a director and company secretary

execute deeds without the use of the seal. Many of our local clients

will find it wise to have solicitors look over their standard documents

particularly if they have deeds of variation or for assignment of rights.

The main changes are:

l merely sealing a document will not make it a deed; 

l that now two directors will be able to attest a company seal on a

deed in addition to the usual rule of one director and the company

secretary

l directors and secretaries of more than 

one company entering into a deed

will have to sign separately for 

each company they represent. 

l companies will be given the same

flexibility as individuals to complete

the formalities of signing a deed in

advance of being bound by it.

l third parties will be able to rely 

on a solicitor having authority to 

complete a transaction in all 

transactions not just when land is

being sold. 

l companies will have power to 

delegate the task of execution. 

l third parties can rely on the 

attestation of companies acting as

director or secretary of another 

company when that company exe-

cutes a deed.

It is a good idea to get your contracts

and documents checked, please 

contact us for assistance.
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new rules for executing documents

Six roofing contractors have been found to have agreed to fix the

prices of flat roofing services in Western-Central Scotland through

collusive tendering. They have been fined almost £260,000 in

total (reduced to about £138,000 by leniency) by the Office of

Fair Trading. 

All local businesses ought to be aware that they are not allowed to fix

prices or agree bids between them. It can be sensible to have a 

competition law compliance programme in place which we can draft

for you so all staff know what they can and cannot do. This helps avoid

10% of turnover fines which the OFT has powers to levy. 

Also the OFT announced this summer that it had searched the premises

of 22 companies in Nottinghamshire, Leicestershire, Derbyshire and

South Yorkshire under warrant as part of an investigation into 

allegations of collusive tendering for public and private contracts in the

construction industry between 2000 and 2005. 

The investigation is currently being conducted under the OFT's civil

powers under the Competition Act 1998. However, the OFT does not

rule out the possibility that the investigation may uncover some 

behaviours in breach of the criminal cartel offence under section 188

of the Enterprise Act 2002. It is never worth risking going to jail just

because of a conversation and agreement with a competitor so do

take advice.  

Another area to consider is mergers. Often we have to advise on

whether a merger needs to be notified to the Office of Fair Trading in

advance. Also consider competition law and commercial contracts.

There are detailed regulations under competition law called block

exemption regulations, setting out what restrictions can be placed in

contracts and which are void. This summer, agreement was reached by

the OFT with newspaper wholesalers about exclusive contracts with

territorial protection clauses which is always a danger area. If you want

advice on what you can and cannot do in this area, please contact us

for further information.

fines for price fixing
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using staff from agencies

Many local businesses 

particularly in busy holiday

periods use staff from 

agencies. The Court of Appeal

has held that an agency 

worker was not employed by

the employment agency that

supplied him with work but by

the company for whom he did

the work.  

In Bunce v Potsworth Ltd (t/a Skyblue) the Court of Appeal considered

whether Mr Bunce was an employee and therefore able to bring a

claim for unfair dismissal. Mr Bunce had brought his claim against the

employment agency (Skyblue) that provided him with work on a 

regular basis, mainly for a rail company but also for other companies. 

In the Court of Appeal, Mr Bunce argued that he was an employee of

the agency because he had an overall “umbrella” agreement with them.

He also said that each time he was sent on an assignment, a further

contract between him and the agency existed. Although the Court of

Appeal did not accept Mr Bunce’s arguments worked in his case, the

Court did say that such contractual arrangements could exist. However,

this was not the main point. Even if there was such a contract, it may

not be an employment contract. 

When looking at this issue, the Court emphasised that day-to-day 

control over what the worker does and how they do it is the key 

factor. The Court said it was clear that the end-user had such power

and control. This is a worrying point for clients of employment 

agencies. This is the same test the tax authorities have always used –

control. With your employees you tell them where and when to work

and they cannot send an alternative person in to do the work. A self

employed plumber, for example and by contrast, fixes when he works

and could send a deputy to do the work instead.

We can advise you on how to protect yourself. You could include an

indemnity in your written contract with the employment agency for

example, that they will pay all employment costs etc, arising from any

decision that that person is later deemed to be your employee. 

public sector contracts
Many local businesses supply schools, hospitals, the local authority and other public bodies with their goods or services. Large value public 

contracts are subject to very strict rules. The “public procurement” rules are set for a big shake up next year when new EU directives in this area

are made part of English law. The changes to public procurement rules should make things easier for businesses. Only large value contracts fall

within the rules but even so there are quite a large number of local contracts at that level put out to tender each year.

The European Commission has just published a document which helps to explain the new rules and the British Government is consulting on the

UK regulations which will bring the new directives into force here. The new directives will make electronic public procurement much easier too,

which should save costs. The objective is to enable any business with a PC and an internet connection to bid for public contracts electronically

anywhere in the EU. That means a local business here could be bidding for a contract up for grabs in Latvia or any of the other 25 EU member

states. The new EU document covers all stages of the contract award procedure that can be computerised, 

as well as the new instruments and purchase techniques.

competition law and licensing:
Microsoft to change Windows
in the EU
Most readers will remember Microsoft’s big fine for infringement

of the EU competition rules – Article 82 of the Treaty of Rome for

bundling software together. 

Microsoft says it will adopt all of the main changes demanded by EU

antitrust regulators for its stripped-down version of Windows sold 

without the Media Player programme. Changes to the Windows 

programme will include deleting references to Media Player from 

product documentation, boxes and help files. Alterations also include

creating a software package that allows consumers to put back the

programmes and settings that were removed from the Media Player-less

version, which EU regulators demanded Microsoft to offer

consumers. 

However discussions between Microsoft and the EU were continuing

at the date of writing as Microsoft is unhappy to disclose patented

information which the ruling also required. It is rare that the competition

authorities have required those who own intellectual property rights to

grant a license of those rights to a third party.  

However the case is not without precedent. A Mr Magill before the

European Court of Justice was able to force the BBC and ITV to license

him with copyright in lists of TV programmes so that he could bring out

a combined TV guide in the days before such guides were available by

using Article 82 of the Treaty of Rome.  

If in your business you require a license of another business’ intellectual

property it may be worth taking legal advice on whether you can use

the EU or UK competition rules to require that a licence be granted to

you, if the owner of the rights is in a dominant market position.
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Worried by anti-social behaviour, vandalism and crime and 

disorder in your local area?  The Clean Neighbourhoods and

Environment Act 2005 may help. 

The Act gives powers to local authorities, the police, fire services and

others to take anti-social behaviour affecting the local environment into

account in setting their crime and disorder reduction strategies. 

So offences such as fly tipping and nuisance vehicles are relevant. 

There is also a new gating order restricting public rights over minor 

highways - for example if that area is being used by local thugs it could

be blocked off. Where a local business or residents are bothered by

anti-social behaviour it will now be possible to block off or gate access

points to the highway such as by using metal gates. 

There are new powers to remove abandoned cars from the streets

right away without notice. It is also illegal under Section 3 of the Act to

leave a car in a public place with a notice inside saying it is for sale. 

Nor can you mend cars for pay on a public highway. 

Litterbugs are also caught. It is an offence to drop litter anywhere in

open land including private land, rivers, ponds and lakes so, for 

example, landowners who must allow ramblers their “right to roam”

over their land could prosecute if those exercising those rights drop 

litter.

Anyone operating stalls, street vending and the like can be required to

clear up after them. It is also now made entirely clear that chewing gum

and cigarette ends are litter. 

Other useful measures include rights for local authorities to restrict free

leaflets/flyers being distributed which can end up as litter so if your

business uses that means of marketing then you should take legal

advice. 

There are many other provisions too such as Part 5 – waste. Illegal 

disposal of waste can lead to a fine of up to £50,000 or 5 years in jail

for persistent fly tippers. You can be stopped en route to your illegal

tipping and questioned. All in all, it is an interesting new Act.

licensed premises
In some areas of the country only one in five of those who sell

alcohol have applied for the new style licences for which 

application was required to be made by 6th August 2005. If you

have not applied you should urgently seek advice on what to do. 

Existing liquor, public entertainment, theatre, cinema and late night

refreshment licences all disappeared and were replaced by a single

system. There are now two main types of licence:

l a premises licence and 

l a personal licence. 

Local councils have become the Licensing Authorities and the courts

now no longer administer liquor licensing. The new rules also abolish

fixed licensing hours.

The new licensing rules come into force on 24 November 2005. 

The Licensing Act 2003 contains the law and local businesses have

therefore had lots of notice. Anyone not licensed on time will be act-

ing unlawfully and could be prosecuted. Maximum fines for those trad-

ing without an appropriate licence are £20,000 and/or imprisonment. 

Even if your existing licence does not need updating you must apply.

Existing licences expire on 24th November. Managers and senior staff

have to hold a Personal Licence too. Some chains of pubs are having

to send managers of every branch around the country on courses. 

The implications of the legislation are huge and yet many businesses

seem completely unaware of them.

Direct sellers consumer code of
practice 
The  Office of Fair Trading has approved a consumer code of

practice from the Direct Selling Association (DSA).

Direct selling is defined by the DSA as the sale and supply of goods

and services through independent direct sales people. This is often

face to face contact such as at people’s homes or work places. It is

different from mail order, direct mail, TV home shopping or internet

sales - none of which involve contact with a sales person. People can

be more easily misled or conned by a direct salesman in their home. 

The new code gives: 

l a 14-day cooling-off period during which consumers can cancel the

contract (the statutory minimum provides a seven-day cooling-off 

period for unsolicited visits only); 

l a consumer guide to shopping at home; 

l guidance and training to direct sellers to ensure that they act with

integrity and do not use misleading, deceptive or unfair practices; 

l a free independent arbitration scheme; and

l regular compliance audits and consumer satisfaction surveys with a

disciplinary committee to deal with members who do not comply with

the code.

DSA members (comprising companies involved in about 70% of all

direct sales in the home) will now be able to display the OFT

'Approved code' logo on marketing material. The Code does not

cover sale of financial products and services. DSA members will not

therefore be able to market such products or services under the OFT

Approved logo, except for routine credit arrangements related to the

sale of goods. If you need advice on any aspect of direct selling,

please do get in touch.

Clean Neighbourhoods and Environment Act 2005 
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This newsletter has been prepared for general interest and it is important to obtain professional advice on specific issues.  We believe the information contained in it to be correct at time of print.  While all possible care
is taken in the preparation of this newsletter, no responsibility for loss occasioned by any person acting or refraining from acting as a result of the material contained herein can be accepted by the firm, the authors or the
publishers.

legal update

electrical equipment
recycling 

Anyone involved

with electrical

equipment

needs to con-

sider the EU

Directive on

Waste Electrical

and Electronic

Equipment (WEEE Directive). This sets out  

criteria for the collection, treatment, recycling

and recovery of waste electrical and electronic

equipment.

Many local authorities recently have introduced 

better means of recycling, brown bins for 

cardboard and garden waste and the like. 

The UK has decided to bring the WEEE directive

into force in 2006. That does not give businesses

which are affected long to prepare. There is another

relevant law too  -  the Directive on the Restriction

of the Use of Hazardous Substances (RoHS

Directive) which facilitates the dismantling and 

recycling of waste electrical and electronic 

equipment by restricting the use of hazardous 

substances used in their manufacture. It is due to be

in force from 1st July 2006. 

The DTI says “The Government has received many

representations from businesses and others saying

more time should be taken on the practical 

implementation in order to get it right. Several other

major EU Member states now appear to be plan-

ning their practical implementations on a similar,

deferred timetable".

According to the new timetable, Regulations 

implementing the RoHS Directive  and the WEEE

Directive will be available soon. Key parts of the

WEEE Regulations, including the producer 

responsibility obligations for household and non-

household WEEE and the retailer/distributor take

back obligations, will not come into force until

2006. Contact us for further information. 

Gillette ruling
on trade mark
Using a competitor’s trademark

can be effective and legal in

advertising. EU law allows 

comparative advertising as long

as it is honest and necessary to

describe the product con-

cerned.  

In one recent case the court

looked at  a dispute between

Gillette and LA-Laboratories Ltd

Oy of Finland about unauthorised

use of the trade marks “Gillette”

and “Sensor” in a label attached

to LA-Laboratories’ razor blades. 

The label said: “All Parason Flexor

and Gillette Sensor handles are

compatible with this blade” –

Parason Flexor being LA-

Laboratories’ own brand.

Gillette sued, alleging that the

label created a connection in the

mind of consumers between the

products marketed by LA-

Laboratories and those of the

Gillette companies, or gave the

impression that that company

was authorized to use the

Gillette and Sensor marks. 

The European Court did not

agree. The Trade marks directive

and indeed the UK Trade Marks

Act 1994 states that a trade mark

owner may not prohibit a third

party from using the mark in trade

where it is necessary to indicate

the intended purpose of a prod-

uct or service, in particular as

accessories or spare parts, pro-

vided such use is made in accor-

dance with honest practices in

industrial or commercial matters. 

Contact us if you need advice on

your advertising and the law.

divorce settlements
The Court of Appeal has ruled that a man married for 1,000 days must pay his ex wife £5m. The man, 

Mr Miller, has a fortune valued at £30-£36 million. His ex wife had been earning £85,000 a year but

stopped work when they married. Lord Justice Thorpe said that by marrying her, Mr Miller had given his

wife an expectation of a significantly better standard of living. He also said it was significant that the 

marriage had broken down because Mr Miller left her for another woman, whom he had since married. 

He was ordered to pay his former wife a lump sum of £2.7 million, and to pay off the £500,000 mortgage

on their £2.3 million former matrimonial home in Chelsea and give it to her. There were no children,

although she did suffer a miscarriage. The case has been seen by family lawyers as a test case for short,

childless marriages involving wealthy people. 

For information about this or any other aspect of 

divorce/family law, please contact us.

handling personal data
Every business holds lots of information about employees and customers. Sometimes the 

information is very confidential such as financial information or information about employees’

health.

The Data Protection Office has now issued a first complete volume of the Employment Practices Data

Protection Code, consolidating all four original  parts into one, a very welcome development. It  provides

guidance for employers when dealing with data protection issues affecting workers. It has also issued 

guidance on data protection law and taking photographs at school sports day – which it says is acceptable

(some schools were worried about DPA issues). 

If you would like us to check your current practices to ensure you are compliant with data protection law

contact us for further information.


